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NRAP 26.1 DISCLOSURE STATEMENT 


The undersigned counsel of record certifies that the following are persons 
and entities as described in NRAP 26.1(a), and must be disclosed. These 
representations are made in order that the judges of this court may evaluate 
possible disqualification or recusal. 

Respondent American Broadcasting Companies, Inc. (“ABC”) is an indirect, 
wholly-owned subsidiary of The Walt Disney Company, which is publicly held. 

Respondent The Associated Press (“AP”) has no parent company and no 
entity owns more than ten (10) percent of its stock. 

Respondent Cable News Network, Inc. (“CNN”) is a subsidiary of Turner 
Broadcasting System, Inc., a Time Warner Inc. company. Neither Turner 
Broadcasting nor its parent Warner Media, are publicly held. These companies are 
owned by AT&T. 

Respondent Los Angeles Times Communications, LLC is wholly owned by 
NantMedia Holdings, LLC. 

Respondent The New York Times Company has no parent company. One 
publicly held corporation, Grupo Financiero Inbursa, S.A.B. de C.V., owns 
approximately ten (10) percent of its stock through affiliated entities. 
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JURISDICTIONAL STATEMENT 


The Court has jurisdiction over this Appeal pursuant to NRAP 3A(b)(l). 
Petitioners/Respondents ABC, AP, CNN, KSNT, Los Angeles Times, The New 
York Times, Scripps, and The Washington Post (“Media Coalition”) filed an 
Amended Public Records Act Applications Pursuant to NRS § 239.011/Petitions 
for Writ of Mandamus (the “Coalition Petition”). Petitioner/Respondent/Cross- 
Appellant Las Vegas Review-Journal (“Review-Journal”) also filed a Public 
Records Act Application Pursuant to NRS § 239.011/Petitions for Writ of 
Mandamus (the “Review-Journal Petition”, and together with the Coalition 
Petition, the “Petitions”). The Las Vegas Metropolitan Police Department 
(“Metro”) opposed both Petitions. The district court granted both Petitions on 
March 2, 2018 (the “Disclosure Order”). The Disclosure Order is an appealable 
order pursuant to NRPA 3A(b)(l). On March 9, 2018, the district court also 
entered an order detailing the fees that Metro may charge in relation to producing 
the records subject to the Disclosure Order (the “Costs Order”, and together with 
the Disclosure Order, the “Orders”). 

Metro’s Notice of Appeal was timely filed on March 30, 2018. Therefore, 
this Court has appellate jurisdiction over this Appeal. 


vii 



ROUTING STATEMENT 


This Appeal is presumptively retained by the Nevada Supreme Court 
because it raises questions of first impression involving the Nevada Public Records 
Act (the “NPRA”, codified at NRS § 239.011), the body-worn camera statute (the 
“BWC Statute”, codified at NRS § 289.830), and the common law, as well as 
questions of statewide public importance. See NRAP 17(a)(10)-(l 1). 


viii 
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STATEMENT OF THE ISSUES 


1, Did the district court err by granting the Media Coalition’s Amended 
Petition for Public Records and the Re view-Journal’s Petition for Public Records 
(together, the “Petitions”)? 

a. Did the district court properly order production (including redacting 
and copying) of body-worn camera (“BWC”) video, rather than 
ordering inspection at Metro’s facilities? 

b. Is the extraordinary use fee outlined in NRS § 239.055 (the 
“Extraordinary Use Statute”) limited to $.50 per page? 

c. Does staff time and technological resources expended on redacting 
and preparing copies of BWC video qualify for the extraordinary use 
fee? 

d. May government entities require advance payment of copying costs as 
a condition for producing public records under the NPRA? 

2. Did Metro waive its right to recover any extraordinary use fee under NRS 
§ 239.055 by producing public records (that were otherwise responsive to the 
Respondents’ requests) to the general public, as well as the Media Coalition, 
simultaneously, according to newly-created rules, and doing so without providing a 
written statement of the fees associated with such production? 
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STATEMENT OF THE CASE 


I. The One October Shooting and the Media Coalition’s Requests 

On October 1, 2017, Stephen Paddock perpetrated the worst mass shooting 
in this nation’s history when he opened fire on the Route 91 music festival. In 
order to provide the public with timely, accurate reporting, Petitioners requested 
multiple types of public records in accordance with the NPRA. 1 Appellant’s 
Appendix (“AA”) 0066-0126. These requests sought (among other public records) 
audio recordings of 911 dispatch calls, policy body camera footage, evidence logs, 
hotel surveillance video, and interview reports. Id. Metro either ignored these 
requests entirely (in derogation of its clear duties under the NPRA), or erroneously 
asserted that there was a blanket privilege justifying their refusal to release those 
records. Id. 

II. The NPRA Proceedings 

The Media Coalition filed its Petition on November 1, 2017 (later amended 
on December 6, 2017). 1 A A 0056. The Re view-Journal filed its Petition on 
November 3, 2017 (later amended on December 6, 2017). 1 AA 0088. The 
Re view-Journal filed its Opening Brief in the underlying case on December 8, 
2017. 1 A A 00127. The Media Coalition substantively joined in the Opening Brief 
on December 15, 2017. 1 AA 0170. Metro filed its response to the Review- 
Journal’s Opening Brief on January 8, 2018 (1 AA 0178) and the Media 
Coalition’s Joinder on January 16, 2018. 1 AA 0215. The Review-Journal replied 
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to the Opening Brief on January 22, 2018 (2 AA 0231) and the Media Coalition 
filed its Reply on January 31, 2018 (5 AA 0766). Throughout the NPRA 
proceedings in the district court, Metro consistently argued against disclosure of 
even a single responsive record by asserting that a global investigative privilege 
rendered all of its documents confidential and not subject to disclosure (see 1 A A 
0186-0187, 0191-0196; 1 AA 0224-0227). Following oral argument, the district 
court granted the Petitions and found that Metro improperly “asserted a blanket 
protection over all categories of public records” subject to the Petitions. 7 AA 
1338. The district court further described Metro’s behavior as the “wholesale 
withholding of public records with insufficiently specific reasons to do so.” Id. 
Notably, Metro has not appealed this aspect of the district court’s ruling. Having 
rejected Metro’s blanket assertion of privilege, the district court further ordered 
Metro to “immediately begin producing public records responsive to the public 
records request at issue in the Petitions.” Id. at 1340. 

III. Further proceedings related to costs and Metro’s Notice of Appeal 

Pursuant to the Disclosure Order, the parties submitted supplemental 
briefing “regarding the fee amount to be charged with respect to the production of 
the public records.” Id. at 1342. Metro and the Review-Journal each filed their 
costs briefs on February 14, 2018. 4 AA 0926; 6 AA 1013. The Media Coalition 
joined the Review-Journal’s costs brief on February 15, 2018. 7 A A 1310. 


DMEAST #36074543 vl 


2 



Following submission of the briefs and the March 7, 2018 status check before 

Judge Scotti, the district court issued its Costs Order on March 9, 2018. 7 AA 

1343. On March 30, 2018, Metro filed its Notice of Appeal. 7 AA 1332. 

IV. Metro fails to obtain a stay and initiates a new program for releasing 
One October records to the public, not in response to the Petitioners’ 
NPRA requests 

Metro moved this Court for a stay of the Disclosure and Costs Orders on 
April 20, 2018. Following briefing by the parties, this Court denied the stay on 
April 27, 2018. Beginning on May 2, 2018, Metro began producing documents, 
purportedly pursuant to the Disclosure Order. 1 Respondents’ App. (“RA”) 0004. 
By May 23, 2018, Metro initiated a new program whereby any member of the 
public who desired copies of public records related to One October could submit a 
certain type of USB flash drive and obtain a copy of the records the day they were 
released. 1 RA 0025. These ‘cattle call’ document releases were not specifically 
directed to the Respondents and were entirely dependent on compliance with 
Metro’s new program for One October records. Id. Those new procedures continue 
to govern One October record releases to the general public as of the time of this 
brief. 

STATEMENT OF FACTS 

Metro’s Relevant Factual And Procedural Background is a largely accurate 
recitation of the underlying facts in this matter, as of the time Metro filed this 
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Appeal. Accordingly, with one minor exception, the Media Coalition adopts the 
facts as set forth in the Opening Brief. 1 

In addition, the following facts are relevant to this Appeal. On May 2, 2018, 
Metro made the first production of public records (including BWC video) to 
Respondents. 1 RA 0004. On May 22, 2018, Metro’s counsel informed 
Respondents’ counsel that the second batch of One October documents would be 
“ready for pick up” at Metro’s Headquarters on May 23, 2018. Id. at 0021. Also on 
May 22, 2018, Metro publicly circulated a press release announcing the May 23, 
2018 document production to the public. Id. at 0025. This email went to dozens of 
media entities that were not parties to the instant litigation, without regard to 
whether or not they previously made an NPRA request. Id. at 0024. Metro’s May 
22, 2018 press release outlined the procedures that Metro would enact for all 
subsequent document productions, beginning with the May 30, 2018 production. 
Id. at 0025. The press release indicated that, in order to receive the records 
included in this production, “interested parties” would be required to deliver a 
specific type of USB flash drive, “in a factory sealed package” to Metro no later 
than May 29, 2018 at 10:00 a.m. Id. The press release indicated that each 

1 Metro argued against disclosing the Body-Worn Camera (“BWC”) footage on 
the basis of confidentiality concerns in response to the Media Coalition’s 
Substantive Joinder to the Review-Journal’s Opening Brief. 1 AA 0224-0226, 
rather than the Review-Journal’s Petition. 
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requesting entity, whether a party to the underlying litigation in this case or not, 
would receive the same set of documents. Id. 

On May 30, 2018, Metro sent a mass email to various media entities 
(excluding a number of the Media Coalition’s members), reminding that same 
group about the May 30, 2018 production and confirming the procedures for the 
next anticipated document release to the public at large. Id. at 0026-0027. Metro 
stated that individuals requesting this production would need to bring the same 
flash drive back “or provide a new factory seal [sic] flash drive.” Id. at 0029. At no 
point in either the press release or the subsequent email blasts did Metro expressly 
set forth any amount of extraordinary use fees due pursuant to those general 
document releases. Id. at 0020, 0027, 0029. Additionally, for each subsequent 
production, Metro has unilaterally determined which records would be released to 
the public, rather than meeting and conferring with the Media Coalition (or the 
Review-Journal), as it was ordered to do in the Disclosure Order. 7 AA 1340. 

STANDARD OF REVIEW 

This Court reviews a district court's decision to grant an NPRA writ petition 
under an abuse of discretion standard. City of Reno v. Reno Gazette-Journal , 119 
Nev. 55, 58, 63 P.3d 1147, 1148 (2003). “However, questions of statutory 
construction, including the meaning and scope of a statute, are questions of law, 
which the court reviews de novo.” Id. 
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When interpreting a statute, legislative intent is the controlling factor. State 
v. Lucero , 127 Nev. 92, 95, 249 P.3d 1226, 1228 (2011) (internal quotations 
omitted). The statute’s plain meaning is the starting point for determining 
legislative intent. Id. “When a statute is clear on its face, a court [cannot] go 
beyond the statute in determining legislative intent.” Id. Only where a statute is 
subject to two or more reasonable interpretations may the court look beyond the 
statute itself to determine legislative intent. Id. This Court “construe[s] statutes to 
give meaning to all of their parts and language, and [the] court will read each 
sentence, phrase, and word to render it meaningful within the context of the 
purpose of the legislation.” Harris Assocs. v. Clark Co. Sch. Dist. , 119 Nev. 638, 
642, 81 P.3d 532, 534 (2003) “Further, no part of a statute should be rendered 
meaningless and its language should not be read to produce absurd or unreasonable 
results.” Id. (internal quotations omitted). 

SUMMARY OF ARGUMENT 

The district court’s Orders granting the Petitions and setting forth the 
recoverable costs were both properly decided and should be affirmed. Metro never 
articulated any specific, factual basis for deeming the entire universe of public 
records related to One October confidential and therefore not eligible for 
production. 7 A A 1339. The district court predicated its orders, in no small part, on 
Metro’s failure to satisfy the preponderance of the evidence standard required for 


DMEAST #36074543 vl 


6 



refusing to disclose records based on confidentiality. Id. 1338. Having failed to 
satisfy its burden of proof below, Metro now comes before this Court and, through 
its requested relief (couched primarily in terms of cost recovery), seeks to 
undermine the very purpose of the NPRA - the public’s fundamental right of 
access to government records. See DR Partners v. Board of County Comm’rs , 116 
Nev. 616, 621, 6 P.3d 465, 486 (2000). 

First, the district court properly concluded that Nevada’s BWC Statute, 
when read in conjunction with the NPRA, requires production of BWC video 
where, as here, redaction is possible. NRS § 239.010 (records requests cannot be 
denied if confidential information is capable of being redacted). Metro’s requested 
inspection arrangement is only applicable where the video “contains confidential 
information that may not otherwise be redacted .” NRS § 289.830(2)(b) (emphasis 
added). 

Metro alternatively requests that, if this Court affirms the Disclosure Order, 
it be allowed to charge a “reasonable rate for redacting” the BWC, as part of the 
extraordinary use fee set out in the Extraordinary Use Statute. Appellant’s Opening 
Br. p. 4. This alternative request runs counter to both the plain text and the purpose 
of the NPRA. In short, Metro asks this Court to read a non-existent provision into 
the Extraordinary Use Statute that is not evident from any legislative history or 
public policy. 


DMEAST #36074543 vl 


7 



Second, the district court properly found that the extraordinary use fee did 
not apply to electronic records (which could not otherwise be separated into page 
increments). Metro’s argument to the contrary fails because any ambiguity in the 
statute must be resolved in a way consistent with the purpose of the NPRA. Were 
the Court to adopt Metro’s position and authorize government agencies to charge 
the general public for staff time - something that the legislative history does not 
support - would severely undermine the public’s fundamental right of access to 
public records and thereby chill public participation in self-governance. 

The NPRA expressly delineates the procedures that Metro must follow to 
collect an extraordinary use fee to produce records pursuant to a public records 
request. NRS § 239.055(1) (“[T]he governmental entity shall inform the requester, 
in writing, of the amount of the fee before preparing the requested information.” 
(emphasis added)). Metro objects to the Court affording the Respondents a six- 
month period to pay for the productions made pursuant to the Requests, arguing 
that doing so would force Metro to bear the costs of production and provide them 
with no remedy for seeking payment. This argument rings false, however, where 
Metro’s remedy is to ask the District court to enforce the terms of the Orders in 
this case. 

Moreover, Court need not reach Metro’s contention that it is entitled to an 
extraordinary use fee in this case because by its own conduct in producing 
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documents to the general public it has waived its right to recover any such fees. 
Metro has failed to satisfy its statutory obligations under the Extraordinary Use 
Statute, as well as the Costs Order, when it declined to provide the Respondents 
with a written estimate of “the amount of the fee before preparing the requested 
information.” NRS § 239.055(1). Additionally, under the Extraordinary Use 
Statute, “[t]he governmental entity shall not charge such a fee if the governmental 
entity is not required to make extraordinary use of its personnel or technological 
resources to fulfill additional requests for the same information.” NRS § 
239.055(1). There is no credible argument that the videos need to be redacted more 
than once to satisfy each of the records requests. The Extraordinary Use Statute 
forbids Metro from charging for the purported extraordinary use of its personal or 
technological resources. Under these circumstances, extraordinary use fees would 
discourage the public from taking the initiative to request public records. 

Finally, Metro’s producing the public records indiscriminately, at its own 
initiative, to the public at large (not the the Media Coalition, in response to its 
requests) does not comply with the district court’s Disclosure Orders; accordingly, 
Metro is not entitled to recover any costs from Respondents. Metro’s One October 
document release program provides identical redacted records to any individual 
who provides an appropriate USB flash drive, regardless of whether or not that 
individual (or entity) formally requested those documents, or if that individual was 
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a party to the underlying Petitions. Metro has not met or conferred with the Media 
Coalition concerning those productions and Metro is independently determining 
what records it disseminates each week. This is not consistent with the Disclosure 
Order; it would be anathema to the spirit of the NPRA to allow Metro to charge 
Respondents with the costs for its own unilateral records release program when it 
is not being done in conformity with the operative Disclosure Order in this case. 
The Court should find that Metro’s chosen manner of providing the One October 
records to the general public renders Metro ineligible to recover costs from the 
Respondents. 

ARGUMENT 

I. The district court properly ruled that Metro was required to produce 

the BWC footage 

The BWC Statute’s plain language, as well as the public policy underlying 
both the NPRA and the BWC Statute support the district court’s decision to order 
production of the BWC video. This Court should reject Metro’s arguments and 
affirm the district court’s Disclosure Order. 

A. The BWC Statute is not ambiguous 

Because it is not ambiguous, the plain language of the BWC Statute must be 
enforced. Metro’s proposed interpretation - which would require the public to 
inspect footage at Metro’s facilities - is not consistent with the plain meaning of 
the statute. The BWC statute states that inspection is appropriate only in those 
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circumstances where “the record contains confidential information that may not 
otherwise be redacted .” NRS § 289.830(2)(b) (emphasis added). 

Despite the BWC Statute’s plain language, Metro contends that BWC videos 
that contain confidential and sensitive information are subject only to inspection 
and not production. Appellant’s Opening Br. p. 23. However, the BWC Statute 
contains no language distinguishing between levels of complexity in prospective 
redactions for confidential information. 

Metro contends that the statute’s language is ambiguous because “there is no 
dispute that BWC [footage] can be redacted.” Appellant’s Opening Br. p. 21. This 
ignores the legislative history Metro cited, which offers a more plausible 
explanation for the Legislature’s drafting choices. Metro cited an example from the 
legislative history - a hypothetical BWC video that recorded a sexual assault in 
progress. Appellant’s Opening Br. pp. 20-21. This hypothetical video, however, is 
an example of the kind of video where technical feasibility is not the factor that 
renders redaction otherwise impossible. Rather, a video of that type is so 
completely suffused with confidential/private information (the victim’s identity, 
graphic, intimate details, suspect/perpetrator identity, etc.) that nothing intelligible 
would remain following redaction. In light of that testimony and the related 
hypothetical, the Legislature drafted the statute to limit the inspection-only class of 
BWC footage to those videos where redacting the footage to eliminate the 
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confidential information would leave a blank record. See also Democratic Party of 
Wis. V. Wis. Dept, of Justice . 888 N.W.2d 584, 593 at fn.10 (Wis. 2016) 
(discussing governmental agencies withholding records that are so permeated with 
confidential information that redaction would render the records blank or otherwise 
meaningless); U.S. v. Amodeo , 71 F.3d 1044, 1052 (2nd Cir. 1995) (redaction will 
not serve as a countermeasure if it renders the record unintelligible). 

Metro argues, without any textual support, that there must be an implicit 
“distinction between when redaction is simple and possible versus when redactions 
are complex and burdensome.” Appellant’s Opening Br. p. 21. This proposed 
“difficulty” standard is contrary to the plain language of the BWC Statute. The 
Legislature created a statutory framework where the “inspection only” provision of 
NRS § 289.830(2)(b) is expressly reserved only for videos that cannot “otherwise 
be redacted.” As “otherwise” is not a statutorily defined term, this Court must give 
it its typical meaning. See Jones v. Nev. State Bd. of Med. Exam’rs , 131 Nev. Adv. 
Rep. 4, 342 P.3d 50, 52 (stating that courts may consult dictionary definitions to 
determine whether a statute has a plain or common meaning). Otherwise means 
“under other circumstances.” Otherwise, Dictionary.com, 
https://www.dictionary.com/browse/otherwise (last visited Nov. 19, 2018). The 
Legislature’s use of the word ‘otherwise’ in the BWC Statute signifies that 
inspection is the preferred method of disseminating BWC video when redaction is 
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literally not possible (or feasible) due to the content; as discussed above, that 
makes substantially more sense when viewed through the lens of content to be 
redacted, rather than the technical or staffing impacts of the redaction itself. Metro 
asks this Court to ignore the word ‘otherwise’ and create a new inspection scheme 
because the BWC Statute itself does not support their position. Also, “may not 
otherwise be redacted” does not support Metro’s interpretation that would rewrite 
the statute to read “may be difficult or complex to redact” or “may be time 
consuming to redact.” 

Additionally, Metro’s position concerning making the BWC video available 
for inspection where redaction is too difficult or complex is further troubling 
because Metro seems to suggest that it will not redact the footage that is made 
available for inspection. Metro argues in favor of inspection due to the labor and 
resources required to redact the extensive BWC video. Appellant’s Opening Br. 
pp. 22-23. However, individuals inspecting the videos at Metro’s headquarters 
would still be viewing intensely personal, arguably confidential information in the 
videos. To reconcile Metro’s position with the requirements of the BWC Statute 
and the NPRA, it would either have to redact the BWC video for inspection - 
which renders its arguments about redaction for copies moot - or allow inspection 
of public records containing unredacted confidential information. Metro’s position 
is untenable and this Court should reject it. 
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B. Metro’s interpretation goes against both the BWC Statute and the 
NPRA. 

Viewed through the lens of the fundamental rights at issue in this case, the 
district court’s interpretation of the BWC Statute comports with the public’s 
fundamental right of access. The NPRA’s “provisions must be liberally construed 
to maximize the public’s right of access, and any limitations or restrictions on 
[that] access must be narrowly construed.” Public Employees’ Retirement System 
of Nevada v. Nevada Policy Research Institute, Inc. , 134 Nev. Adv. Op. 81 (Oct. 
18, 2018); NRS § 239.001(3). This Court previously described the interests at stake 
as a citizen’s fundamental right of access contrasted with an agency’s incidental 
right to be free from “unreasonable interference.” DR Partners v. Board of County 
Comm’rs , 116 Nev. 616, 621, 6 P.3d 465, 486 (2000) (discussing the balancing test 
when weighing to restrict the public’s right of access to records based on 
confidentiality). Metro concedes, as it must, that BWC videos are public records 
(NRS § 289.830). See Appellant’s Opening Br. p. 22. Accordingly, this Court 
should construe any limitation on access - particularly one predicated on the 
presence of confidential information - as narrowly as confidentiality exceptions 
under the NPRA itself. 

In asking this Court to expand the scope of the statute far beyond its express 
terms, Metro seeks to impose a pre-existing limitation on all BWC video; Metro 
would be permitted to unilaterally determine whether or not a given BWC video 
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contained sufficient confidential information to render redaction “burdensome,” 
thereby requiring the general public to inspect the footage at its facility. Inspection 
at a police facility is obviously a more restrictive form of access for the public than 
being able to view a copy either on a website or a broadcast. Requiring each 
member of the public interested in reviewing accurate recordings of official on- 
duty conduct of peace officers to travel to Las Vegas to physically visit Metro’s 
offices will severely limit the availability of these public records in a way the 
Legislature could not have intended. In contrast, the Legislature’s decision to 
restrict the inspection provision to a limited subset of videos is consistent with the 
purpose of the NPRA. It honors the fundamental rights of the public to obtain 
copies of records whenever redaction is possible while providing for inspection 
only when it is not. 

Metro’s proposed solution, which would authorize it to restrict access to 
BWC video based on its own subjective determination of the “complexity” or 
“burdensomeness” of the redactions, is diametrically opposed to the public policy 
behind both the NPRA and the BWC Statute. See DR Partners v. Board of County 
Comm’rs , 116 Nev. 616, 621, 6 P.3d 465, 486 (2000); Public Employees’ 
Retirement System of Nevada v. Nevada Policy Research Institute, Inc. , 134 Nev. 
Adv. Op. 81 (Oct. 18, 2018) (any limitations or restrictions on the public’s 
fundamental right of access must be narrowly construed). The plain language of 
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the BWC Statute does not support Metro’s interpretation. Therefore, this Court 

should uphold the district court’s determination and affirm the decision affirmed. 

II. The district court properly interpreted the “extraordinary use” 
provision of NRS § 239.055(1) 

The district court’s interpretation of the Extraordinary Use Statute is 
consistent with Nevada’s rules of statutory construction and the public’s 
fundamental right of access to documents under the NPRA. Moreover, not only 
does the legislative history not support Metro’s expansive view, it contradicts it; 
the Legislature intended Metro (and similarly situated agencies) to absorb those 
costs, as taxes would cover those expenses anyway. Because Metro’s position is 
legally untenable, this Court should affirm the district court’s decision. 

A. NRS § 239.055 caps the extraordinary use fee at $.50 per page 
The plain language of the Extraordinary Use Statute is clear on its face and 
caps the extraordinary use fee at $.50 per page. NRS § 239.055. In support of its 
argument that the extraordinary use of personnel and the maximum copy charge of 
$.50 are distinct provisions. Metro relies on an erroneous reading of prior case law 
and an improper interpretation of the statute. Metro first cites LYMPD v. 
Blackjack Bonding for the proposition that this Court did not disturb a district 
court order requiring the entity requesting public records to “bear the costs of 
production.” Appellant’s Opening Br. p. 24 (quoting 343 P.3d 608, 615 (Nev. 
2015)). Blackjack Bonding dealt with a request by Blackjack Bonding, Inc. 
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(“Blackjack”) for certain public telephone records within Metro’s control. 
Blackjack Bonding , 343 P.3d at 610-11. The district court granted in part 
Blackjack’s petition for writ of mandamus, compelling production of the public 
records. Id. at 611. Metro appealed, and among other issues, argued that production 
of the records was too financially burdensome. Id. at 612-13. 

In its holding, the Court found that Metro did not satisfy its burden of 
proving financial hardship because “the district court mitigated any burdens 
associated with the request by requiring Blackjack to pay the costs associated with 
the production of the requested documents.” Id. at 614. In a footnote addressing 
this point, the Court cited to NRS 239.052(1), stating “a governmental entity may 
charge a fee for providing a copy of a public record [that shall] not exceed the 
actual cost to the governmental entity" of producing the record.” Id. at n. 5. 
Blackjack Bonding in no way addresses the Extraordinary Use Statute. To the 
contrary, Blackjack Bonding is fully consistent with the district court’s Orders in 
this case. Here, Respondents are already ordered to pay Metro its recoverable 
costs, thereby offsetting any alleged financial hardship consistent with the intent of 
the Blackjack Bonding case. 

Metro further argues that because there is a separate copy charge enumerated 
in NRS 239.052(1), the $.50 limitation in the Extraordinary Use Statute applies 
only to that copy charge and to other costs ( e.g. staff time) associated with 
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production of copies of public records. Appellant’s Opening Br. pp. 24-25. This 
reading of the statute is not consistent with the rules of statutory construction. The 
plain language of the statute states (in relevant part): 


[I]f a request for a copy of a public record would require a 
governmental entity to make extraordinary use of its 
personnel or technological resources, the governmental 
entity may, in addition to any other fee authorized pursuant 
to this chapter, charge a fee not to exceed 50 cents per page 
for such extraordinary use. .. 

NRS 239.055(1). The clause ‘in addition to any other fee authorized pursuant to 
this chapter’ is independent of the remainder of the section; its only purpose is to 
indicate that attempting to recover an extraordinary fee under this section does not 
preclude other fees allowed by law. The balance of the section states that in 
circumstances where the government must (“require”) “extraordinary use of its 
personnel or technological resources, to produce the cop[ies],” “the governmental 
entity may . . . charge a fee not to exceed 50 cents per page for such extraordinary 
use .” Id. (emphasis added). There is no ambiguity - the extraordinary use fee is in 
addition to other fees recoverable by law, but such additional fees, quite clearly, 
may “not to exceed” 50 cents per page. Id. To adopt Metro’s interpretation of the 
statute, this Court would have to rewrite the statute in its entirety. 

Alternatively, even if there were an ambiguity in the statute, the Court would 
still be required to reject Metro’s interpretation as it runs counter to the intent of 
the statute. As discussed above, the NPRA’s “provisions must be liberally 
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construed to maximize the public’s right of access, and any limitations or 
restrictions on [that] access must be narrowly construed.” Public Employees’ 
Retirement System of Nevada v. Nevada Policy Research Institute, Inc. , 134 Nev. 
Adv. Op. 81 (Oct. 18, 2018). However, Metro’s proposed interpretation of the 
statute puts a governmental entity’s temporary financial inconvenience above the 
public’s fundamental right of access. As discussed below, Metro’s primary point of 
contention with the statute as written - the recovery of additional staff-related fees 
the NPRA does not otherwise cover (Appellant’s Opening Br. pp. 24, 30-32) - 
would represent a dramatic increase in the fees associated with public records 
requests under the NPRA. To effect such a dramatic change of this magnitude - 
removing an express limit on the amount of extraordinary fees that a governmental 
agency may charge for public records - is the exclusive province of the 
Legislature, not this Court. 

Finally, Metro’s interpretation would render the $.50 per page rule 
“nugatory”. This Court must give the NPRA’s terms their “plain meaning, 
considering [a statute’s] provisions as a whole, so as to read them in a way that 
would not render words or phrases superfluous or make a provision nugatory.” 
Arguello v. Sunset Station , 127 Nev. 365, 370, 252 P.3d 206, 209 (2011). As the 
district court correctly ruled, accepting Metro’s view of the statute would render 
the $.50 per page charge nugatory because the larger umbrella of costs actually 
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incurred would subsume it. 7 AA 1347. Under Metro’s interpretation, it is entirely 
feasible that an entity could determine that the extraordinary use fee that reflected 
its actual costs for producing records pursuant to an NPRA request exceeded $.50 
per page. Id. As the district court further stated, it would be “both absurd and 
unreasonable” for the Legislature to draft the $.50 per page rule and then eliminate 
that in the next sentence. Id. 

B. NRS § 239.055 does not apply to BWC videos and other electronic 
records. 

The district court properly ruled that the Extraordinary Use Fee statute does 
not apply to the BWC footage in this case because the extraordinary use fee applies 
only to documents that are capable of “being printed out on a page-by-page basis.” 
7 A A 1350. The district court further ruled that nothing in NRS § 239.052 
authorized a governmental agency to charge for pre-copy preparations. Id. Metro 
challenges this aspect of the district court’s ruling by arguing that though the 
Extraordinary Use Statute is silent on electronic records, “differentiating between 
records with pages and electronic records would be unreasonable and entirely 
inconsistent with the NPRA.” Appellant’s Opening Br. p. 33. 

This Court should not add to or alter the language within a statute to 
accomplish a purpose that is not facially evident from the statute itself. See State 
Indus. Ins. System v. Bokelman , 113 Nev. 1116, 1122, 946 P.2d 179, 183 (1997). 
The NPRA is silent as to a governmental agency recovering fees directly related to 
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the act of redacting public records. See generally NRS § 239.001 et. seq . This 
Court has not previously approved a governmental agency charging a citizen 
additional fees related to redaction pursuant to a public records request; such a 
dramatic expansion of recoverable expenses, without any textual support for it, 
would undermine the public’s right of public access. Metro cites to legislative 
history that contradicts their position and instead supports the proposition that the 
Legislature intended for governmental agencies to absorb the staff fees, including 
overtime, related to responding to public records requests. 6 AA 1165. Simply put, 
taxpayers already defray the cost of public employees fulfilling their salaried 
function of responding to NPRA requests. Metro’s proposed additions are 
inconsistent with the Extraordinary Use Statute’s plain language, the underlying 
legislative history, and the public policy underlying the NPRA itself. The 
determination of whether or not staff and technology fees related to redaction 
should be recoverable under either NRS § 239.052 or NRS § 239.055 is a 
determination that this Court should leave to the Legislature. This Court should 
affirm the district court and reject Metro’s position. 

C. The Legislature imposed the $.50 per page copy charge as an 
upper limit on the extraordinary use fee 

The Legislature purposely added the $.50 per page copy charge, as the upper 
limits on the extraordinary use fee, and the legislative history does not support a 
more expansive reading of this statute. Despite its contentions to the contrary, 
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Metro’s request that staff and technology fees (especially those arguably 
attributable to redaction) be subject to the extraordinary use fee, even in cases 
where it does not produce any “pages” of copies, runs counter to the express 
reasoning behind the statute. 

Metro cites to the Legislature’s discussion about SB 123 (Appellant’s 
Opening Br. pp. 25-30) to support the argument that the Legislature’s intent was 
for the extraordinary use fee to be separate from the maximum copy charge. 
However, Senator Care’s testimony invalidates this argument. 6 AA 1165-1167. 
Senator Care testified that though preparing public records for disclosure would 
not be the most important function they serve, staff working for governmental 
agencies are working directly for the taxpayers when they satisfy NPRA requests. 
Id. at 1165. “Overhead costs would have to be eaten as a matter of public policy.” 
Id. Here, the Legislature expressly acknowledge that, in order to satisfy the 
purpose and intent of the NPRA itself, agencies would have to cover the overhead 
costs as part of their normal staffing and budgeting. 

The balance of Metro’s cited legislative history also fails to support an 
expansive interpretation of the extraordinary use fee. The discussions surrounding 
AB31 (Appellant’s Opening Br. p. 28 (citing 6 AA 1179-1218)) may indicate that 
the Legislature discussed the extraordinary use fee but nothing was written into the 
ultimate legislation memorializing or effectuating those discussions. 
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The debate surrounding SB74 is even more damning to Metro’s position, as 
the Legislature recognized that is it not the intent of the NPRA to charge a citizen 
for costs that are the responsibility of the agency in the first place. 6 AA 1179- 
1218. Wages for already-employed individuals are not contemplated expenses for 
an agency responding to an NPRA request. Id. at 1194. Senator Segerblom went so 
far as to preface the hearing by expressing that “people who are trying to get access 
to the records, who are our watchdogs, are often impeded by the cost, which can be 
prohibitive.” Id. The mention of extraordinary use is irrelevant. The ongoing 
discussion of costs in that hearing also contemplated that providing electronic 
copies was a less-costly alternative to physical prints. 6 AA 1197-1199; see also 6 
AA 1204-1205 (testimony by Barry Lovgren proposing outright banning 
extraordinary use fees to prevent abuse by governmental agencies). 

Finally, Metro cites to Senator Segerblom’s comments concerning the $.50 
per page limit during the April 10, 2013 hearing testimony. Appellant’s Opening 
Br. pp. 29-30 (citing 7 AA 1244-1277). However, his comments - when viewed in 
the context of the entire debate - suggest a poor turn of phrase. Id. This Court 
could just as easily view Segerblom’s comments as one sentence clarifying the one 
before - that while an extraordinary use fee may be charged, that fee equals up to 
$.50 per page sought. Id. Despite Metro’s attempts to confuse the issue by citing to 
irrelevant legislative history, one thing remains clear: despite the numerous times 


DMEAST #36074543 vl 


23 



the issue of the extraordinary use fee came before the Legislature, they never 
altered, amended, clarified, or added to the language of the $.50 per page 
limitation. The Legislature’s silence should not be viewed as an invitation for this 
Court to invent new compensation terms for government agencies. The legislative 
history does not support Metro’s interpretation. 

Metro also attempts to invoke a 2002 opinion by the Nevada Attorney 
General to justify its suggested alterations to the statute. Appellant’s Opening Br. 
pp. 26-27. However, the Legislature did not codify that Opinion into the statute on 
any of the numerous occasions that this issue came up for debate. Despite multiple 
amendments since 2002, the Legislature did not change the statute to permit 
government agencies to bill records requestors for staff time as part of the 
extraordinary use fee, other than as incorporated into the $.50 per page cap. 
Moreover, Metro’s hyperbolic position that redacting and producing the videos 
would “displace its entire governmental function” is nonsensical. Appellant’s 
Opening Br. p. 32. The Orders accounted for the potential length of time it would 
take to redact and produce the records without necessitating a debilitating level of 
staff commitment. The district court did not set a hard deadline by which Metro 
had to complete the disclosure; with no judicially-imposed urgency, there is no 
support for the contention that these productions will unreasonably interfere with 
Metro’s other legitimate operations. 
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D. The district court properly established a six-month window for 
repayment of any costs pursuant to the NPRA 

The district court’s decision to allow the Respondents up to six months to 
pay the fees and costs associated with the Requests was proper in light of the 
purpose of the NPRA. Metro’s arguments to the contrary - if Respondents do not 
pay the entire fee (or a substantial deposit) up front, Metro would have no remedy 
- are an affront to the policy of the NPRA and ignore a built-in remedy that Metro 
has in this case. As the Orders both expressly direct Respondents to pay 
appropriate fees for copies provided pursuant to the Requests, Metro would only 
have to move to enforce the Costs Order with the district court. 

Metro is not entitled to pre-payment of any extraordinary use fee. The statute 
does not mandate payment of any portion of an extraordinary use fee before an 
entity in Metro’s position is required to respond; the statute only permits Metro to 
provide an estimate prior to preparing the requested information. See NRS § 
239.055(1). In support of adding an otherwise non-existent limitation to the statute, 
Metro argues - with no support - that the public policy behind the NPRA supports 
“ensuring that the government entity is reimbursed for the actual cost it incorrect in 
employing extraordinary use.” Appellant’s Opening Br. p. 35. This is a gross 
misreading of the NPRA’s purpose. 

The express purpose of the NPRA is to “foster democratic principles by 
providing ... the public with access to inspect and copy public books and records 
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to the extent permitted by law . . NRS § 239.001. This Court must liberally 
construe the provisions of the NPRA “to carry out this important purpose.” Id. 
Metro’s proposed alteration to the law would represent a financial obstruction to 
citizens exercising their fundamental right of access. Again, to so radically amend 
the statute’s clear language is the province of the Legislature, not a court. 

In light of the clear public policy behind the NPRA, the more reasonable 
interpretation of this statute’s purpose is to inform citizens of their prospective 
financial obligations so that they can plan accordingly and, if they do not intend to 
incur the quoted expenses, to withdraw or alter their request. As discussed above, 
the Legislature already considered the possibility of overhead costs being “eaten” 
by governmental agencies in their efforts to comply with public records requests. 
See supra Part 11(C). 

Moreover, the Court need not reach the issue of statutory interpretation in 
this case, because the underlying Orders already command the Respondents to pay 
Metro for fees incurred in responding to the Requests. 7 AA 1351. In the 
(unlikely) even that Respondents were not to pay the amounts due for production 
of documents, Metro’s remedy would be to move to enforce the express terms of 
those Orders. 
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III. Metro waived its right to recover any extraordinary use fees pursuant to 

NRS 239.055(1) 

As argued above, the Media Coalition contends that Metro’s proposed 
inclusion of staff time and technological services in the extraordinary use fee is 
improper and inconsistent with the purpose of the NPRA. Alternatively, if the 
Court finds that some portion of those fees might otherwise be recoverable as an 
extraordinary use fee, Metro’s own conduct in this case has separately waived their 
right to claim such a fee. 

At the outset, Metro acknowledges that under the express terms of the 
Extraordinary Use fee provision it is required (“shall”) to inform a requester of the 
fee amount “ in writing . . . before preparing the requested information.” NRS § 
239.055 (emphasis added). More pointedly, the Costs Order required Metro to 
provide Respondents with “an estimate of the allowable fees that are charged to the 
Media, consistent with this Order.” 7 AA 1351. As of the date of the filing of this 
Brief, Metro has not produced any such estimate to Respondents. Therefore, Metro 
has failed to satisfy the condition precedent set forth in NRS § 239.055(1). In other 
words, Metro has waived the ability to recover the extraordinary use fee. 
Additionally, while the Extraordinary Use Statute provides for the recovery of the 
extraordinary use fee under some circumstances, there is a notable exception 
present in the statute itself. “The governmental entity shall not charge such a fee if 
the governmental entity is not required to make extraordinary use of its personnel 
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or technological resources to fulfill additional requests for the same information.” 
NRS § 239.055(1) (emphasis added). This Court has not addressed this exception; 
however, the extraordinary use statute’s plain language bars governmental entities 
from charging an extraordinary use fee where it would not incur that fee for further 
productions of the same information. Id. The implication is that in cases such as 
this one, where potentially dozens of citizens seek copies of the same redacted 
videos, no one requesting entity (or individual) should be solely responsible for the 
extraordinary use fee, just because it was the first request. 

With the exception of the first production of video and documents on May 2, 
2018, Metro released the balance of documents related to One October to the 
general public pursuant to new procedures that it unilaterally put in place. See 1 
RA 0025. By producing public records of its own choosing - not pursuant to 
Media Petitioners’ requests - to the public at large, Metro is not complying with 
the district court’s Orders; indeed, if the Respondents did not submit a compliant 
flash drive for each document release, they would not receive them . This is a 
‘cattle call’ release relying on new public record requests signified by the 
submission of a compliant flash drive. Therefore, Metro created a situation where 
it is giving exact copies of the same redacted videos to any citizen or entity that 
requests them for a given week. NRS § 239.055(1) bars them from charging or 
recovering an extraordinary use fee in this case. 
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IV. Metro did not comply with the Disclosure Order and, as a result, waived 

its right to recover any costs from Respondents 

Rather than honor the facial requirements of the Orders at issue in this 
appeal, especially the Disclosure Order, Metro opted to create an entirely new 
public record dissemination process for the One October records; this Court should 
not require Respondents to pay for Metro’s decision to demand new records 
requests and disclose documents to the general public, rather than just 
Respondents. The district court ordered Metro to produce “public records 
responsive to the public records request at issue in the Petitions.” 7 AA 1320. The 
Disclosure Order further requires Metro to “exercise the utmost good faith in 
producing the public records on a timely basis.” 7 AA 1320. 

As discussed above, the only production Metro’s counsel arguably made to 
the Respondents was the May 2, 2018 production. 1 RA 0004. Metro’s May 22, 
press release, announcing the May 23, 2018 document production to the public, 
went to dozens of media entities that were not parties to the instant litigation, 
without regard to whether or not they previously made an NPRA request. Id± at 
0028. The same press release outlined the procedures that Metro would enact for 
subsequent document productions, beginning with the May 30, 2018 production. 
Id. In order to receive the records included in this production, “interested parties” 
would be required to deliver a specific type of USB flash drive, “in a factory sealed 
package” to Metro no later than May 29, 2018 at 10:00 a.m. Id. The press release 
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indicated that each requesting entity, whether a party to the underlying litigation in 
this case or not, would receive the same set of documents. Id. 

Metro’s program related to the One October records does not constitute 
compliance with either the Disclosure or Costs Order. The program requires the 
submission of what amounts to a new public records request for each week’s 
production. Id. Moreover, rather than providing a specific estimate of costs for 
each week’s production, Metro demands that requesting entities provide their own 
media for the copies (in the form of a specific type of USB flash drive). Id 
Additionally, there is no provision in this program that assures Respondents that 
they would receive the documents produced if they did not submit the USB flash 
drive each week. Id. Metro is not paying for the media used to make these copies. 
Id. Moreover, Metro failed to meet and confer with Respondents about the details 
of this program and what costs this release program might add to the process. 
Allowing Metro to charge the Respondents to this Appeal for records disseminated 
to the public pursuant to an independent production program constitutes an 
unjustified punishment against Respondents. Metro chose to produce documents in 
this way and the consequences of that choice should be a waiver of Metro’s rights 
to recover any costs in this case. 
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CONCLUSION 


The district court’s decision to order production of BWC footage is 
consistent with the BWC Statute’s plain language and honors the intent and 
purpose of the NPRA. The district court’s Costs Order also serves the 
overwhelming public policy behind the NPRA because allowing Metro to charge 
extraordinary use fees that are not found anywhere in the statute would create an 
arbitrary financial bar for citizens to hurdle before they can exercise their 
fundamental right of access. Metro’s arguments about both statutes, if they have 
any merit at all, are better suited for the Legislature to consider. Finally, Metro’s 
own actions should preclude it from recovering any extraordinary use fees. 

For the foregoing reasons, the Court should affirm the district court’s Orders 
and remand this case back to the district court’s jurisdiction for any further 
proceedings consistent needed under the terms of the Orders. 

Dated: November 28, 2018. 


Ballard Spahr LLP 

By: /s/ Justin A. Shiroff _ 

Joel E. Tasca, Esq. 
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